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Legal and Bthlcal Cons1derat10ns of . . N

School Placement for Bxcept10na1 Chlldren )

[N .o

s

While the basic thrfist of the folibwiné material will be oriented
. AN . .

toward placement of excentional children in programs, it should be.noted

‘that the authors feel st;ongly that there- are possibilities.forlwide:
. ~ . . o
generalizabif$ty of our ideas. This paper will .contain both a proposed

model for the process of placement and the incumbent ethiqai and prggeddrhl

&

aspects followed by the significant litigatidn which whouia support the

~—r

pfoposed model from a legal aspect. o

vThough there'is a historic tendency to rcstrict the understanding of
""exceptional. ch11dren '" to mean only the handlcapped end of the cont1nuum,
our focus is onnall aspects of exceptrbnallty The def1n1t10n as offered by
™ English and Envizsh (1968, p. 191) sheuld approprlately descr1be the focus:

An inclusive term for chllaren who dev1ate conslderably
from the average in physlque, sensory acuity, Hntelllgence,
social conformity, emot10nal development etc.

»

An E}hical Model

-

In order to provide the;;eﬁessary perspective for the proposed.model.
it seems"high]V desirable to present an obv1ous1y stereotypic sketch of the

historic model: Following/that, the elements of a proposed model w111 be spelled

~ <

. N T <
° . ,/ .

out. #




Historic Model

3

[N

Whlle it may ‘not be approprlate in all 1nstances, the following is’

' 2

nonetheless widely held. Until the mid 1960's, the schools operated in a
i . A . . (=] '

very autonomous manner when it came to the placement process for eXceﬁtional-
Yy

children. It whould also-be remembered that at this point in time attend1ng

..
u

school was considered a pr1v1lege . . ' L

Typi cally, a,glven student was red-flagged by someone in a school as

"being exceptlonal No matter what evidence was presented “the pr1nc1pal

[

usually requested that the school psych010g1st or psychometrlst adm1n1ster

a WISC or a Binet in search of an I.Q. below the magic number of 80 or 85.

}
With the "hard data" 1n hand a decision was reached by someone to place or not -
o

to place the student in 5% exceptlonal pr0gram (assumlng thats an approprlate-
. program‘exlsted). Usually it was not until th15 point, if ever, that the
b parents of the student were.informed of the change or lack of change in school
program. Needless to say, this type ‘of procedure has left many students 1abeled
st1gmat12ed and locked out of broader optlons for,educatlonal pursu1ts.
Unfortunately, it ‘wasn't unt11 the late 1960's and 1970's that the

Fl

courts began to hear 11t1gat10n on the arbitrary and capr1c1ous nature of the
I

above process. The eth1cal and legal considerations have led to the following

-

proposed model.

~ Proposed Model

At each of the following stages there are tw0‘primary concerns. The .

f1rst -of these 1s the right (no longer a pr1v1lege) of all public school age

children to an appropriate education. The second developes as an outgxowth of

the first. That is, due process must be assured toﬁall.ﬁarties.



w

Theuprocess model we are proposing is composed of fo?pfpfimary aspeCts:

screening, assessment placemen; and followup Each of these-aSpects is

! 3

descrlbed in the’ follow1ng mater1al

Screenlng_ “The pollcy establlshed at the local’ level should spell

'out that each member of a SLhOOl faculty is a tra1ned and v1able component
of the school screenfng committee. Obv1ously thlS 1mpl1es the cr1t1cal need

for districts to provide inservice training of an ong01ng nature regarding

<

this vital element in the placement process.

LS

Assuming each~faculty'member to be a trained observer of human behavior,

it should follow that each would be aware of the need "for documentation of

specifics which would lead to.the referral for consideration at the next

step in the process.

‘Evaluation of screening referral. .Once the referral has been received

Ad

'by‘whomeyer'is designated as the appropriete;person for this position‘FUsuall;
an administrator, counselor or school pspchologist who Wlll°hereafter be
termed the referral monitor), the school level placement'team is convened
and, from as meny perspectives as possible,'considers the viability of the
‘ < ’ . .

referral‘data. In addition to assuring that due process has been observed, it
becomes the responsibility of the team .to recommend the most des1rable assess-~
ment procedure (both test and non test aspects) to the referral mon1tor, or
to f1nd that the referral lacks sufficient validity de bas1s to'proceed

Assessment. The first step in the assessment process is for the referrel
mon1tor to involve the parent(s) in the decision making process. Contact must
be made with the parent(s) before proceed1ng.further. The expllcit:intent
" of this person to person contact must be to obtain informed consent to proceed.

While Rodriguez and Lombardi (1973) found only 8 states which requlred parental

‘permission to place students in special classes, recent federal legislation

. s
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“
‘.

(93-3885 and court litigation would strongly suggest_that acting without

. N .

parental permission would likely be viewed as arbitrary and capricious and.is

obviously not within the ethical %ntent of due process and rights of parents.”;”

q ' o
Theé parent(s) must have the screening data presented and interpreted

to them. Also, the next step(s) in the assessment aspect of the placement

I ]

‘process shquld be openly discussed with them. It should be'made clear at

this time whav the likely options are for the child in terms of the least
l

restrictive\program placement. : Hav1ng obtained the 1nformed consent of
o Lo :

the parent(s);\thE\assessment aspect may continue. Without cansent, " the

‘
»

1engthy appeal process must begin which maY/mean the child stays in current

placement 1n a spec1a1 educational env1ronment or may possible be excluded .

i
!

from. school . _
., } 2N : . .o N . .
- Assessment may or may not require additional 'teésting, as this is but

one portion of "the process of assessment. Dependingvon the nature of; the
individual case, assessment could,include any number of specific acts aimed

at gaJning a better understanding of the student's psychosocial (Brickson,

1968) or psychosituational (Grieger and Abidin, 1975) condition. .
- » | -

’

deast Restricti?e Program This is-commonly“referred in educational terms
as ma1nstreaming The new federal legislation P.L. 93-380, Title. VI~ B %

' . Tequires states to adopt. : . : el : \\\\\;\\

procedures to insure that to the maximum extent
appropriate, hardicapped children, including, in

public or private institutions or other care - ‘
facilities, are educated with children who are

not handicapped and that special classes, separate
schooling, or other removal of handicapped children .
from the regular enucation environment occurs’ .
only when the nature or severity of. the handicapped

is such that education in regular classes with

the use of supplementary aids and services cannot

be achieved satisfactorily.

i . . 3
u ‘ AT .
. . . .
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Where ‘testing is utilized,” it is of.thelutmost importance ‘that it be
accomplished in a nondiscriminatory manner.” Considerable care needs to-be A
.taken in tHe selection and administration of instruments- as well“as the inter-

- [

pfetation of outcomes. Such concerns would obviously center around the

»

sténdardlzatlon sample and norm groqp and concepts such as the re11ab111ty and

'valldlcy of the 1nstrument . .

.

If the student. is nonenglish speaking in terms of the primary language,‘

then any testing must be condicted in both English.apd the student's primary
language. No longer may a single test score form thé total basis for place- .
ment of exceptional'children.' One of the primary tests of discriminatof&

-testing is, do the results lead to an overrepresentation of minority groUpS

o . o

.in special groups? 4If they do, it is likely ‘that a discrimination case could

be successfully f11ed (Griggs v. Duke Power Co;)

4>

The results of the assessment (both test and nontest .. "adaptive

o

vbehav1or") are returned to the assessment monlto?ﬁ-Th15 person in turn
again makes contact w1th the parents to present the f1nd1ngs -and dlSCUSS the

most desirable, and leaSt,restrictive placement within a special program.

.

Pappanikou, et. al. (1974) have presented a five level approach to the

¢ L3

program placement of the handicappedvend of exceptional children. Few alter-
natlvee eeem to exist outside of_a gifted program.fordthe other end. 'The
ob;ious implication of this aspect is the need for expanded services fot
'.exceptionalﬂchildren'and the need to'train and employ or retrain existing'-
personnel in this area. Before the least restrictive proéfam concept can,
‘ o » : ) :
be widely.applied, there must be. functioning alternatives-available.

" Follow gp. Assuming that the optimistic outcome of the preceeding mode:

" has been p051t1ve for all: concerned,,there is the cont1nu1ng need to reevaluate

L]

- the placement to“ensure “that” the student cont1nues ‘to be placed in- the least

~ it

" restrictive program. The hope be1ng that the student can w1th conslderable

Q . o 7'.. _ ". C - T
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investment be-reincorporated into the ma1n§tream of the school community.
- L Legal-Ba51s- ' ¢

°

o o w'

_The StateLFederal Informatlon Clearlnghouse for Bxceptlonal Children

\

A - /’t
conducted a survey in 1974 to determlne those states that had pcllcles //// ‘

P

regardlng.due process rlgnts of ch11dren before placlng them in specral
programs The survey revealed that 12 states were requirzd-by statute to

. prov1de due prodesa to exceptlonal children before changing ther//educatlonaI

Tp -
i

N : . . [ ] -
.. : .. I . - . - .
remaining states had no policies. 1In recent years there has/ been a move on

.

placement whrlele states had regulatlons mandatlng dueipvocjj;f the, ) RS

'the’part of the courts ‘to mandate procédural safe guardo/before placing a
i

ch11d in a’ spec1a1 program or excludlng them from the eﬁucatlonal process

altogether. This had been an outgrowth of the concept, as previously mentioned,
. v E - -

that education is a right and not a pq1v11ege. This was expressed in the

.

famous Brown v. Board of Education of!Topekaéyhen the court said:

ifiportant function ..

Today education is.perhaps theﬁﬁost
. ./. Today it is a

of .state and local government ;
pr1Pc1pa1 instrument in awakenlng e child to cultural _
,values, in; preparlng him. for latg professional ' o .
tralnlngv/and in helplng h1m aé;ﬁst normalIy ‘to hls ' C . s
environment. - /5 ) . :

.

It has been well est blrshed that a child must be afforded due process 1f

he/she is expelled from/ school and‘more recently in Goss it was determined that

y -

a child must be give due»process.eren if suépended for a short period (10'days

+ . : B . - .

'or'less). ""The concept of due procesé has been recogniéed and expznded with

regards to exceptlonal children in the areas of exclusion from school and -

4p1acement in spec1a1 educational pro rams. ~Two leading court declslons in this

s S




: - H
-area were Pennsylvanla Assoc1at10n for Retarded Chlldren V. Commonwealth of

"Pennsylyanla (1977 PARC and § ;lls V. Board of Educatlon of the D1str1ct of B

Columbia (1972) . The PAFL case challenged the right of the conmonwealth to

-

T - | "- - o - - - > - . 1o L -
exclude exceptional chiidren from public education. A consent agreement was

i

¢
a

reached between the parties where mno child could be.eﬁcluded from the

7

educational process'and no child»who was mentally retzrded or thought to be

‘ mentally retarded could be assrgned special educational status without due
process. The agreement to prov1de a due process hearlng st1pulated the
parent's rlghtato counsel to examlne thelr children's, records, compel

attendance of school off1c1als who might hdve evidence .or knowledge of the

’

s1tuat1on, to cross-examlne w1tnesses and to 1ntroduce'the1r own ev1dence.
The yills;case involved the exclusionfof regular and excep;ional students
. zfrom‘rcgular school prograns. lhjs exclusion‘tqoh'the form of suppending,
expelllnggﬁreassignrng and-transferr{ng of “exceptional children" from
o, ,

regular school classes. The court said: “ o A

* - That no child eligible for.a publicly supported . 4 " -

© 7——-___education in the District of, Columbia public ,
' schools-shall be excluded. from a regular public =, * . .

\ .

school assignmefnt—by-a. rgle3 pollcy, or practice L J .
of the Board of Education of the-Dlstrlct of’ - ~
Coluibia or its agents unless such child~is— __ = o
provided (a) adequate alternative educational ——
services suited to the child's needs; which T ——
may include special education or tuition grants, : : '

~and (b) a constitutionally adequate prior hearing ~ : .
and periodic review of their status, progress and
the adequacy of any educational alternat1ves
(empha51s added)

) ’ 1

fherefore, the case law supports that "exceptlonal”,chlldren must be

3 B

afforded due process before they are placed in speclal classes., As_prev1ously
.mentloned,'thls paper relates-to_the exceptlonal child whether that Ehild
appears at one end of the learn1ng spectrum or the,other. It should be noted

~ that most 11 t1gatlon and leglslatlon relating to the exceptlonal child has

¢

focused on those children classified as physlcally or mentally hand1capped

~ 7
¢ . . Q
| .
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The Coﬁgress of the United States'recognizeé the legal needs of spec1al

education children when it passed- Public Law 93-380, Sections of‘this

, - : R .
federal legislatign require that states mpst.design and“implement staté€ plans

+ " which contgin guidelines® for due process in order to' remain eligible to
1 kY . . . ‘ N L: .
re'ceive'federial_fUnds.0 o ' A

The act -requires that'the state prqvide:

' C e t

procedures for 1nsur1ng‘that handicapped children

‘and their parents or guardians _arp guaranteed

procedural safeguards in dec151‘j regarding.
indentification, evaluation and-educational ° .
placement. . : o

-
°

These prdceduralasafeguards include notice to the parents or guardians

[ . . a

. -

of the anticipated cthange in educational placement, an opportuiity for an

impartial hearing, the right to'eXamine all relevant records of the child,

[
\,

the opportunity to an. independent educational evaluation of - the child and

that the decision rendefbd at the due process hear1ng be b1nd1ng on all parties.

It would appear. that all states w1ll in the near future be developing legal

o
3 ~
. H -

-

. procedures to insure the rights of exceptional children. e

of
I

oA specific model that includes the federal requirements and:afforde the’

el
4

-exceptional child due process is_Rresented below with the main elements

lConsisting of: 1)Prior Notice; 2) Due Process Hearing; 3) The Hearing

* Procedures; and 4) The:decision. It is reccgnized that a’state or school

distriét may expand or limit some of the arysas suggested below. The proposed~“”“”"

T o -

legal modei-for due process is 1ntegrateu with -the four. pr1mary aspects of

,thevprgceSS’model of: screEning, assessment, placement “and followup.

Model

1. lPrior Notice:

A. Notify the parents‘er guardianqin Jriting,bvia.certified mailﬂ
return reeeipt-requested, of . the proposedlehange'in educational
placement. Thisushould be done at least 10 dafs{ preferrably

&) | l | |

ERIC = -~ - . .
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1.

. ’ ‘1'0" -
’ . o7 — . - ’ .
- 3. The parents have accesg to a¥l relcvant . »
documents mzintainéd by the schgal .

. ' vo LS

4, The parents may(call for 'school offlclals , ;"
who may have. evidence yelevant to the '
sltuatlon “to appear at the hearlng,

5. a tape rfcordlng or record“W1ll bé kept
of the Proceedlngs, -,

* 6. The parents would have the rlght to have
' counsel

-~

.
’ v o

The Hearlno s Pr0cedures : o ' v -

',“ A. The school board or its 1mpartla] de31gnee W111 presldé

'é. Both parties may.present evidence and testlmcny.

D. . Both may questlon all w1tne§ses. . e

at thg hearing. The hearlng officer will Provide all
'partles w;th ample opportunlty to pregent evldence.

B. The PaTCntS may Lave .counsel , profe531ona1 persons,

‘or ,other rePreSentatlxés at the' hearlng“ “\

<

-~ "
. <

E- The hearlng shali be glosed unless the parent> request an

open meeting-

i . I

F. The burden gf proof as to the placement will be u pon the

school personnel R .

.“ A .' ‘ ’ '-“.‘\

G. The proceedlng w111 be recorded : S v

[x]

- . -

H; Any. un‘nue“ﬂeeds of the parents or chjild, Such as

. 'deafness, does not speak English, etc,, will be
considered and remedied by the hearlng offlcer—to . {
provgde a faiy opportunlty : . ‘ o

I. The chlld may attend if he/she has reached the age of

majority, If the chifd is a mindr ang the testimony
might be damaglng to the ‘child in the gpinion of school

- officials, then +he.ch11d may be exclyded from the o
hearlng o . ‘ R .

* K
-

. .
7 - .
P S _,MW o —— .

Ve =Dec1510n - The.decision shall be_in writjing and unclude fwndlhgs of

E}_".'

J

fart cencluslons and reaﬁons ‘for: these fJHdlﬂgs and conclusiogps

A public school system should be cognlpant of the needs of exceptloqal

[ U

chlldren and act in an approPrlate educat1ona1 and 1ega1 manner

.

~

.
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